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Although an attorney's liability in a malpractice action is usually grounded in negligence, the liability in reality rests on 
the attorney's employment by the client and is contractual in its nature. 


Although the liability of an attorney on the ground of negligence is ordinarily enforced by an action for negligence in the 
discharge of the attorney's professional duties, the liability in reality rests on the attorney's employment by the client and is 


contractual in its nature. ! Hence, before an attorney can be made liable, it must appear that the loss for which the attorney is 
sought to be held arose from the attorney's failure or neglect to discharge some duty which was fairly within the purview of his 


or her employment.” A lawyer's negligence may constitute a violation of an implied condition of the contractual relationship 


between the lawyer and client, but that does not foreclose the application of contributory fault principles to the client's claim.’ 


According to some authority, an attorney is liable for negligence in the conduct of his or her professional duties to the client 
alone, that is, to the person with whom the attorney contracted and for whom the attorney undertook to perform services, and not 


to third parties.“ However, it has also been held that an attorney may be liable for damage caused by the attorney's negligence to 
a person intended to be benefited by his or her performance irrespective of any lack of privity of contract between the attorney 


and the party to be benefited.” In addition, it has been held that attorneys may be held liable for the economic injury to third 
parties arising from their negligent representation but that there must be actual privity of contract between the parties or a 


relationship so close as to approach that of privity.’ 
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For purposes of a client's legal malpracticeclaim, the dissolution of a legal partnership has been held not to relieve partners of 


a prior contractual obligation to represent a client to recover damages.’ 


Effect of discharging attorney. 


An attorney who has been discharged by the client and who forwards the file to the client's new attorney is not chargeable with 


malpractice because of subsequent events in the client's litigation. 
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